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In determining whether one has probable cause, for purposes of malicious prosecution, courts examine both the 
plaintiff’s subjective beliefs and the underlying facts. 


In a malicious prosecution action, a finding of probable cause to instigate the underlying civil litigation is based on the 
totality of the circumstances.' The proper test for determining if probable cause exists for an underlying action giving rise to 
claim of civil malicious prosecution has been described as both subjective and objective;’ the initiator of the action must not 
only honestly believe in the possible merits of the claim but in light of the facts, that belief must be objectively reasonable.’ A 
litigant will lack probable cause for an action, either if they rely upon facts which they have no reasonable cause to believe to 
be true or if the litigant seeks recovery upon a legal theory which is untenable under the facts known to them.* 


A person’s belief alone that they have reasonable grounds for prosecuting an action, no matter how sincere it may be, is not 
by itself enough to establish probable cause to prosecute the action, since the person’s belief must be based on circumstances 
which make it reasonable.* Mere conjecture or suspicion is insufficient.° Clearly, a person initiating a civil proceeding cannot 
have a reasonable belief in the existence of the facts on which the proceedings are based if they know that the alleged facts 
are not true and the person’s claim is based on false testimony, but it is enough if the existence of such facts is not certain but 
the person believes that they can establish their existence to the satisfaction of the court and jury.’ 


Probable cause exists to support an action, as required to defeat a claim of malicious prosecution, when a cause of action is, 
objectively speaking, legally tenable; the action need not be meritorious in fact but only arguably tenable.: If the plaintiff 
seeks recovery upon a legal theory which is untenable, probable cause does not exist.” Probable cause is a low threshold 
designed to protect a litigant’s right to assert arguable legal claims even if the claims are extremely unlikely to succeed. !° 
Since an objective standard is employed, an evil motive in initiating the underlying action is not relevant to the analysis of 
whether the facts gave rise to probable cause. '! 
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A plaintiff cannot claim to have a reasonable belief in facts supporting an action for malicious prosecution where they cannot 
show the existence of any such facts.” However, a litigant who possesses competent evidence to substantiate a legally 
cognizable claim for relief does not commit the tort of malicious prosecution by bringing the claim, even if also aware of 
evidence that will weigh against the claim." 


It has been held that if the facts support a claim, then it is not necessary to look into the plaintiff s subjective belief.“ 
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